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demarcay

When I was a child, I spent a good part of my time get-
ting into trouble, as most children do. My favorite excuse
was "someone else made me do it." Unfortunately, my
father was not a big fan of that excuse and I cannot recall
one incident that was overlooked based on this defense.

However, the Supreme Court of the United States has
carved out such an excuse for equipment manufacturers
that sell equipment or supplies to the United States mili-
tary. This excuse is commonly referred to as the
"Government Contractor Defense." This exception is very
important to ship builders and their suppliers because it
can apply to both vessel manufacturers and the manufac-
turers of the equipment that is integrated into those ves-
sels. Because damages for injuries resulting from product
liability actions can be very high, a company's ability to
position itself to take advantage of this defense could save
your company, and your insurers, a significant amount of
money. If your situation is ripe for relying on the defense,
a little advance planning can make the utilization of the
defense much easier.  

In certain situations, a manufacturer of equipment or
supplies will be exonerated from all state law-based claims,
such as a product liability claim, if a simple test is met. As
such, "the government made me do it" can be a valid
defense for companies that contract with the various enti-
ties that comprise the Department of Defense. Essentially,
if equipment that you manufacture is found to be the
cause of an incident that caused either economic, proper-
ty or personal damages, and you meet the requirements of
this exemption, you can avoid all liability.

The United States Supreme Court in Boyle v. United
Technologies Corporation enumerated the requirements
of the Government Contractor Defense. The Court held
that the Government Contractor Defense bars injured
plaintiffs from asserting state-based product liability
claims against defense contractors. The Court held that
the federal government's procurement of equipment

involves a federal interest and state law-based tort claims
such as a products liability claim would make it risky for
defense contractors to provide products to the govern-
ment because each state has a different set of laws that a
manufacturer needs to comply with.

As mandated by the Supreme Court, the Boyle test states
that defense contractors are exonerated from liability for
state law-based design defects in military equipment when
all of the following elements are met:
• The United States approved reasonably precise speci-
fications for the portion of the product at issue in the lit-
igation
• The equipment provided from the manufacturer to
the government conformed to those specifications
• The manufacturer warned the United States about
dangers related to the use of the equipment that were
known to the supplier but not to the United States

For firms that supply marine equipment to the
Department of Defense, the first test, dealing with
whether the United States approved reasonable and pre-
cise specifications, is usually the key element to avoiding
liability under the Government Contractor Defense. To
avail itself of this defense, the contractor will have to show
that there was significant collaboration between the
defense contractor and the government regarding the
design of the equipment that was sold to the government.
The courts have held that the government's input must be
meaningful and that a simple ratification of a pre-existing
design concept does not constitute significant collabora-
tion on the part of the government.

It is important to note that the government does not
have to take responsibility for the design of the equip-
ment; it only needs to participate in a substantial manner.
With some advance planning, it is fairly easy to show that
the government had meaningful involvement with the
design process when the government's participation in the
overall design process is "deliberate and meaningful" as
required by the courts. It is important to document this
participation as the design approval process moves for-
ward.

Another situation where this design involvement issue
comes into play is when a company sells the same equip-
ment to the military that it also provides to the general
public. For example, a district court recently considered a
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case involving liability resulting from a distilling unit that
was sold to both the United States Navy as well as other
commercial users. Although the court found that the
products supplied to the Navy and other commercial users
were substantially similar, they did find that the Navy
exercised "direct and detailed control" over the manufac-
turer's ability to place warnings on the marine distilling
units. Because the case hinged on the lack of warnings
supplied by the manufacturer, and the Navy exercised
control over that design component, the contractor was
able to avail itself of the Government Contractor Defense
and was dismissed from the case. Thus, the military does
not have to exercise control over the design of the entire
piece of equipment. If the design issue is related to the
injury at hand, showing that the government was involved
in the design, or ratification of the design, of a small com-
ponent of a much larger piece of equipment, then it is
enough to protect you with the Government Contractor
Defense.

The second element of the test requires that the product

provided by the manufacturer meets the design criteria as
outlined by the military. This element is fairly straightfor-
ward and self-explanatory. If you provide equipment to
the military that does not comply with the specifications,
you open yourself up to liability from both an injured
plaintiff and the federal government for supplying
improper equipment. The final Boyle element requires
that the contractor warn the government about possible
dangers regarding the use of the product that are known
to the contractor but not the government. The defense
contractor must provide evidence that it did not have any
knowledge of the alleged defect or that the government
was already aware of such a defect. Proving this final ele-
ment is usually made easier by the large amount of paper-
work and data that is exchanged with the government dur-
ing the equipment procurement process. Usually, any
defects that are known to the manufacturer are disclosed
through the specification, design and performance
approval processes.

(Continued on page 24)
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The VGP identifies 28 types of incidental discharges
which may occur from vessels, including sacrificial
anodes, gray water, elevator pit effluent, controllable pitch
propellers hydraulic fluid, deck run-off, etc. Recognizing
that totally eliminating discharges may be an unachiev-
able goal, the EPA requires vessels to establish and follow
best management practices to minimize these discharges,
such as wiping galley dishes free of oil and grease prior to
placing them in the sink. Of course, there are require-
ments for record keeping and inspections which must be
provided to enforcement personnel upon request in order
to verify compliance.

Many companies and trade organizations have already
established best management practices which have been
placed on vessels. The VGP is another form of perform-
ance-based regulation such as ISM and ISPS. The same
pitfalls are associated with this VGP as are found with
other performance-based programs. The key to compli-
ance with performance-based programs is in the imple-
mentation and training. Unfortunately, implementation
and training levels are usually commensurate with the
level of enforcement, which can be inconsistent. Since we
do not yet know how the VGP will be enforced, the VGP

best management practices may run the risk of becoming
another book on the shelf. In order to avoid that situation
and the costly penalties associated with it, vessel operators
should consider the following:
• Draft best management practices in accordance with
the VGP which cover all applicable discharges
• The best management practices should meet the
requirements of the VGP, but be realistic and capable of
being implemented
• Go through the VGP and produce a comprehensive
system of logs and records which will cover every aspect of
the VGP including the corrective action - Don't wait until
you have something to correct to look at the requirements
• Train all vessel personnel on the requirements of the
VGP on a regular basis
• Keep in mind the intent of the regulation, because
that is how enforcement personnel will approach it (For
example, if your vessel discharges gray water over the side,
and an inspector asks a crewmember what he does with
the dishes prior to putting them in the sink - if the
crewmember explains about separating garbage, but fails
to mention that he wipes each plate free of oil and grease,
you could be subject to a violation.)

gilheany

hammond
(Continued from page 16)

It remains an unknown as to how
much of the other training completed
during their military time the Coast
Guard will apply toward STCW train-
ing and assessments. For now, I think
it's safe to say that we need to continue
to work closely with the military and
the Coast Guard to establish a system
that will allow for a fairly smooth tran-
sition. If the shortage of officers is as
bad as the experts predict, we will all
need to become recruiters for our
industry and the military can be an
excellent source for hard working and
experienced men and women.

demarcay 
(Continued from page 21)

Although the Government
Contractor Defense provides a lim-
ited shield of liability for equip-
ment manufacturers, it is a very
important area of the law for com-
panies that manufacturer equip-
ment that is sold to the
Department of Defense. 

As everyone in the industry is
aware, the military tends to pur-
chase equipment that is used under
harsh circumstances and by users of
a wide range of abilities. 

As such, the prospect of a poten-
tial product liability claim is much
higher in this setting than it would
be in a normal commercial transac-

tion.
Essentially, vessel builders and

their component equipment manu-
facturers can save a significant
amount of money in the event of a
product liability claim if they can
show that the government was
involved in the design process.
Even if the government was not
involved in the original design
process, get them involved in
understanding and ratifying your
design before the order is placed.
Although the government's
involvement may seem like a hassle
on the front end, it could save you
millions of dollars on the back end.
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